ASSESSMENT and the issue of CONSENT
I want you to look at the issue of  consent but to do this we must first consider the issues of CAPACITY and INCAPACITY.  We cannot discuss this without referring to the AWI(S) Act 2000.

Slide 1  CAPACITY 

Capacity is the ability of an adult as to whether or not he/she can make certain decisions.

This means that you are capable of a good enough understanding of the nature, implications and consequences of your decisions.  If something happens to your capacity you may not be able to enter into legally binding contracts.  However, whatever impaired your capacity would have to be something the law would recognise.  For example, making any decision whilst under the influence of alcohol or drugs.  Complaining that your marriage should be annulled because you were so drunk at the time that you could not recall making the decision to get married, would definitely not be something that the law would recognise as incapacity.

Slide 2 – INCAPACITY

If your capacity is impaired you may not be able to understand the implications of your decisions.  The types of people who might be considered to be incapable of some types of decision will include those with dementia, learning disabilities, head injuries, strokes and other neurological conditions.  Also, people with severe mental illness, either long lasting or of short episodes.  However, a diagnosis of any of these conditions does not in itself bring automatic incapacity.  There are plenty of people with dementia or learning disabilities who are capable of all or nearly all decisions.  However, if an adult does have one of these conditions and decisions have to be taken on finances, personal welfare or healthcare, the possibility of some incapacity should at least be considered.

There are also the subtler aspects of decision making – judgement and susceptibility to pressure from others.  It is relatively easy to assess whether someone can count money, or understands what a tablet is supposed to be for but it is much more difficult to decide whether a person is making a ‘wise’decision.

The assumption in law that a person is capable until formally proved otherwise means we do not usually have to prove our capacity to make decisions, or have it certified.  In AWI act there is one exception to this.  Where an adult, when capable of doing so, decides to grant a power of attorney the Act requires a solicitor or doctor or member of the Faculty of Advocates to certify that the person appears to be capable of the decision and is not under undue pressure.

We as workers are able to assess CAPACITY but only doctors can assess INCAPACITY.  So how do we assess Capacity?  We must work on the basic principle that capacity is decision specific.  We are not necessarily either capable of all decisions or capable of none.  We may be capable of some decisions but not others. A consequence of this is that we must assess capacity based on the particular type of decision.  For example, can the adult make decisions or take action on particular aspects of finances, medical treatment, aspects of welfare such as attending day care?  Sometimes a lack of capacity in a person is very clear.  However, there are times when capacity is very difficult to determine.  A person with a progressive or changeable condition may gradually become less capable of certain decisions or become incapable of more types of decision.   An adult’s ability to make a certain decision may come and go at different times of day, or depending on the adult’s mood or tiredness. 

Slide 3 -  Aspects of decision making

Assessing capacity at a first visit may prove impossible.  Our ability to truly assess capacity results from our knowledge of the person so we must make sure the adult has

(refer to slide)

You can see that these aspects of decision making are reflected in the definition of Incapacity.

We must make all reasonable efforts to communicate with the person.  This is crucial if we are to respect the dignity and rights of the person. So before deciding that a person is unable to communicate all sorts of methods must be tried, including, where appropriate, interpreters and mechanical means. 

Consulting with relatives/carers and significant others who know the person well.  These are the people who may be able to tell you what opinions the adult held previously.

As you can see assessing capacity is not straightforward.  We are required to use our own skills and common sense to help in the assessment.  However, we must remember that a doctor has the ultimate responsibility in making the final assessment of incapacity but it is expected that multi-disciplinary information would be used as part of the overall assessment.  So information from health and social care personnel will be asked for as well as others who are significant in the life of the person.

ANY QUESTIONS?
CONSENT

Slide 4 – What is consent?

Before intervening is a person's life we should first establish whether or not a client wishes it.  In relation to the work we do consent has always been a big issue for workers and is a major consideration in undertaking a Single Shared Assessment.  The very first page of the CAF makes that clear.  The client/patient is asked to give consent to a worker gathering and sharing information with other professionals and agencies.  This is only for information but what about providing services ie homecare/residential care to people who lack capacity.  This is another.

TYPES OF CONSENT

Slide 5 – Informed consent
This may be given verbally and agreed between worker/client.  There is a need, however, to continually check that consent to sharing new additional information is agreed.

Slide 6 – Explicit consent

This is very clear because a document has been drawn up, signed and dated by the adult.

Slide 7 – Non-explicit consent

This is most likely in cases of incapacity

· Implied – consent was not given verbally or ‘in so many words’, nor signed for, but it can reasonably be assumed to exist.  (Home care worker arrives to help with meal preparation.  Adult accepts this intervention)

· Imputed – consent has not actually been given or signed for, but it is believed (rightly or wrongly) that the client does in fact consent.

· Assumed – Consent has not been given verbally, nor in writing and certainly not signed for but people will carry on as if it had been.  (Carer providing level of care – person then becomes incapable, care continues to be given)
· Assent – Adult with learning disability moving out of hospital as part of a closure programme.  Great deal of preparation work done in advance – visiting house where she will live, getting to know staff who will be supporting her.  In being compliant to this process, assent is recognised.
Slide 8 – Formal framework of legislation

Local authorities have powers and duties under Social Work (S) Act to promote social welfare by providing advice, guidance and assistance.  In order to do this we must have access to information in order to give advice, guidance and assistance in an informed way – so, a legitimate purpose for use of information.  Naturally, only information relevant to the adult’s situation should be shared. 

However the common law doctrine of ‘necessity’ is often used to justify action taken when it is not possible to communicate with an adult and where the action is such that a reasonable person would take in the best interests of the adult.  The common law doctrine of necessity has not been removed by the Incapacity Act.  There will be situations where a family member, carer or a local authority can justify their action on the grounds of necessity.

The extent of the necessity doctrine itself, however, is not clear.  Does it authorise action only in an emergency or can it be used on a day to day basis to authorise action on behalf of the adult?

There are very few Scottish cases that have gone through the courts that we can use as an example.  The House of Lords considered the scope of the doctrine in a judgement more generally considered as an authority for the use of necessity in medical cases.  Lord Goff was clear that the authority to act for an adult was available not just to doctors but also to carers.  In the case of an incapacitated stroke victim Lord Goff advised that the relative or neighbour who went in to look after him committed no wrong when he or she touched the adult’s body.  Day to day actions can sometimes be justified on the grounds of necessity and best interests. 

Another example of necessity I came across last week was in relation to the opening of mail by a niece for her aunt who was in hospital and lacked capacity. No-one had legal powers to do this and the aunt had not given her niece specific consent to do so but the action was necessary to protect her aunt’s property and welfare and considered to be in her aunt’s best interests.

Slide 9 – Principles of AWI

As workers deciding whether or not to intervene in an adult’s life and, if so, what intervention to make, we must have regard to the principles as laid down in the Adults with Incapacity (S) Act 2000.  In all of the work we do with clients/patients these principles are a good guide.

· Any person authorising an intervention must be satisfied that it will benefit the adult and that the benefit cannot reasonably be achieved by any other means

· That it will be the least restrictive option, consistent with the purpose of the action we are about to take.

· it is expected that time and resources will be spent in attempting to establish his/her wishes and feelings, past and present.

·  We must consult with nearest relatives, primary carers, and significant others.

· We should encourage the adult to exercise whatever skills he/she has

Using this approach is likely to lead to two outcomes.  Firstly, the worker may be satisfied that the adult has the capacity to consent to the proposed action.  Secondly, it may lead the worker to be satisfied that the adult’s present wishes and feelings do not indicate opposition to the action required.

CONCLUSION
