This section sets out a summary of legislation, [at 16.11.04 ] which is relevant to the protection of vulnerable adults and should be checked for accuracy. There may be other legislation available and ERC legal services should be consulted.

LEGISLATION

Note: The following is given by way of general guidance only and appropriate legal advice should be sought in matters specifically relating to law.

DUTIES AND RESPONSIBILITIES

SECTION 12 SOCIAL WORK (SCOTLAND) ACT 1968

This charges Social Services with a duty to promote social welfare by making available advice; guidance and assistance, on such a scale as may be appropriate for their area.

The persons specified to receive assistance are:-

· Children and young people under the age of 18.

· People in need requiring assistance.

· ‘In need’, may be defined to include:

· Persons who are in need of care and attention arising out of infirmity, youth or age;

· Persons who suffer from illness or mental disorder;

· Persons who are substantially handicapped by any deformity or disability

· Also included are persons who are " in need of care and attention arising out or drug or alcohol abuse or release from prison or other forms of detention"

SECTION 12A SOCIAL WORK (SCOTLAND) ACT 1968 (inserted by

NHS and Community Care Act 1990)

In terms of S12A, the local authority is obliged to carry out an assessment of the needs of any person for whom they have a duty or power to provide or to secure the provision of community care services. The assessment must be carried out before deciding whether community care services should be provided, unless the circumstances are urgent. Before deciding that nursing care is required, a medical practitioner must be consulted. 

Reference should be made to the Act for the detailed provisions.

SECTION 47 of the NATIONAL ASSISTANCE ACT 1948

This Section applies to persons who “are suffering from grave, chronic disease or being aged, infirm or physically incapacitated, are living in insanitary conditions”, and “are unable to devote to themselves and are not receiving from other persons, proper care and attention”.

"Grave, chronic illness" could include dementia and other forms of mental illness, but it is considered best practice to use this section only where powers under the Mental Health (Scotland) Act 1984 are not available as the 1984 Act offers greater protection to the individual.

The person does not have to suffer from a specific mental disorder. In terms of this Act, where a medical officer designated by the health board has certified that it is necessary in the interests of the person himself or to prevent injury to the health of or serious nuisance to other persons, a social work authority may apply to the Sheriff for an order permitting a person to whom Section 47 applies to be removed from his / her place of residence to hospital or other suitable place for a period of three months. Once a suitable medical certificate is provided and seven days notice given to the person, the Sheriff may grant a court order removing a person to hospital or other suitable place for a period not exceeding three months. The Sheriff may extend that period for a further period not exceeding three months. After six weeks from the making of an order the

person in respect of whom the order was made may apply to the Sheriff to have it revoked.

The National Assistance (Amendment) Act 1951 provides that where a

designated medical officer and another medical practitioner certify that it  is necessary in the interests of the person that he should be removed immediately, the Sheriff may make an order without notice having been given. In these circumstances, the order only lasts three weeks although the period can later be extended for a further period not exceeding three months. After six weeks from an extension order the person in respect of whom the order is made may apply to the Sheriff for that order to be revoked.

Local Authorities have power under the Public Health (Scotland) Act 1987 to require the owner or occupier to cleanse "any house or part thereof or any article of bedding or clothing therein... in a filthy or unwholesome condition".

The Councils may carry out work themselves if the owner or occupier does not.

MENTAL HEALTH (SCOTLAND) ACT 1984

This Act is concerned with the provision of treatment to persons suffering from a mental disorder which is defined as 'mental illness' or 'mental handicap'. This Act has been the subject of review, and the new Mental Health (Care and Treatment) (Scotland) Act 2003 is due to be implemented in April 2005. The Adults with Incapacity Act 2000 also repeals parts of the 1984 Act particularly guardianship orders.

The local authority has a general duty under the Social Work Scotland Act 1984 to protect vulnerable adults. Therefore, when a referral is received relating to the abuse of a vulnerable adult, the local authority will take steps to investigate and ensure the protection of the adult. However, during information gathering, or as part of the investigation, it may become apparent that the adult would also be subject to the Mental Health Act 1984.

The Area Service Manager may wish a mental health officer to attend a case discussion or case conference if there is information to suggest that the adult has a mental disorder and that the use of Mental Health legislation may be a consideration. 

Legal remedies under the Mental Health Act 1984 include:-

Section 117 

Section 117 of the Mental Health Act (Scotland) 1984, states that where a

mental health officer or a medical commissioner has reasonable cause to

believe that a person suffering from mental disorder 

:-has been or is being ill-treated, neglected or kept otherwise than under

control, in any place; or being unable to care for himself, is living alone or uncared for in any place, he/she may, on production of a duly authenticated document showing that he/she is so authorised, demand admission at all reasonable times to inspect that place.

Where admission has been refused, a Justice of the Peace (JP) may issue a warrant authorising a named constable to enter, by force if necessary, any specified premises and to remove to a hospital, care home or other suitable place any person found to be suffering from mental disorder for a period of up to 72 hours.

Section 24

Section 24 of the Mental Health (Scotland) Act provides an emergency

procedure under which a doctor may make an emergency recommendation that because of mental disorder it is urgently necessary for the health or safety of that person, or for the protection of others, that the person may be removed to hospital and detained for a period of up to 72 hours.

Section 92

Section 92 of the Mental Health Act 1984 (as repealed by the Adults with

Incapacity Act 2000 AWI schedule 6 ) places a duty on local authorities to protect the property of patients going into hospital when it appears that their property is at risk. Local authorities must take reasonable steps to prevent or mitigate any damage to the property if no one else is looking after the property, but they can recover reasonable expenses incurred in so doing. Here, both moveable and heritable property is covered.

Section 18

A planned admission under Section 18 of the Mental Health Act may be

considered and the mental health officer will provide advice regarding the

use of a section 18.

The Mental Welfare Commission may need to be notified if the referral

relates to an accident or incident including sudden death of a person with

mental disorder. 

Voluntary Sector staff should alert Social Work of any reportable incident, accident or sudden death notified to the Mental Welfare Commission and provide a report.

Sexual Offences

There are statutory sexual offences under the 1984 Act, which protect

vulnerable women who have a learning difficulty or mental illness. The Act should be referred to in respect of the specific offences. There is a generally established defence in cases where a man did not know or have reason to suspect that the woman was suffering from a mental disorder.

1  CARERS (RECOGNITION and SERVICES) ACT 1995

This amendment to Section 12A of the Social Work (Scotland) Act 1968 and extended in the Community Care and Health (Scotland) Act 2002, was introduced to highlight the role played by carers and entitles them to an assessment of their own. If a carer (e.g. a relative) provides or intends to provide a substantial amount of care on a regular basis, they are entitled to ask for an assessment of their continued ability to provide care. 

The local authority are obliged to have regard to such an assessment prior to making any decision as to whether community care services should be provided.

2  HUMAN RIGHTS ACT 1998

This Act gives further effect in domestic law to the rights enshrined in the

European Convention on Human Rights. In practice, this enables individuals to invoke Convention Rights in domestic courts for certain purposes, rather than requiring to them to have their case heard in Strasbourg. Many decisions taken by local authorities will be affected by this legislation and due regard should be had to the Human Rights issues. Some of the key rights which must be considered are:

Article 3 : Prohibition on torture, inhuman or degrading treatment or

punishment.

Article 5 : Right to liberty and security of person.

Article 6 : Right to a fair trial or hearing.

Article 8 : Right to respect for private and family life, the home, and

correspondence.

Article 9 : Freedom of thought, conscience and religion.

Legal advice should be sought where there are concerns that an adult’s human rights are being breached.

3  PART 5 of the POLICE (SCOTLAND) ACT 1997

The vetting of applicants for posts with statutory bodies, which involve

substantial access to children or other vulnerable members of society, is

presently carried out by Disclosure Scotland. There are three levels of

information provided by Disclosure Scotland.

A basic disclosure whereby criminal conviction certificates are provided to individuals and list convictions other than those which are 'spent' for the purposes of rehabilitation legislation.

A standard disclosure whereby criminal record certificates are provided to

registered bodies and include convictions that are 'spent' for the purposes of rehabilitation legislation.

An enhanced disclosure whereby criminal record certificates are provided to registered bodies and cover not only' 'spent' and 'unspent' convictions but also other information. This other information might come from a variety of sources including police intelligence files.

The veracity of certificates produced under Part 5 is the responsibility of the Chief Constable therefore steps must be taken to ensure that the police obtain comprehensive and accurate information from all relevant sources. The extent of disclosure of non-conviction information is of crucial importance especially when relating to sensitive intelligence and information on associates therefore safeguards are in place to protect the confidentiality of all information. It must be recognised that the certificates will only be valid at the time of issue.

4    PUBLIC INTEREST DISCLOSURE ACT 1998

This Act has been introduced to strengthen existing employment regulations and to protect 'whistleblowers' who disclose malpractice within the workplace.

· Only certain types of disclosure are protected including:

· Disclosure that criminal offences are or could be being committed.

· Failure to comply with legal obligations.

· Endangering the health and safety of any individual.

· Information falling within one of the proceeding matters is being, or is likely to be, deliberately concealed.

· This Act is an important preventative measure, however, any person who

suspects malpractice in their workplace should initially follow any existing internal reporting procedures. Where no procedures exist or staff feel unable to follow their employer’s procedure they may be well advised to contact their own solicitor and/ or an organisation called Public Concern at Work before relying on the protection of this Act. 

PUBLIC CONCERN AT WORK

UK HELPLINE 020 7404 6609

The Helpline is staffed by trained lawyers. Helpline Open 9 - 6 Monday to Friday.

5  HOUSING (SCOTLAND) ACT 2001

The core objective of the Act is to provide a better deal for tenants in the

socially rented sector. The Act requires every local authority to carry out an assessment of homelessness in its area and to prepare and submit a strategy for preventing and alleviating homelessness in its area. Local authorities are also obliged to provide information to anyone living within their area about

homelessness and the prevention of it.

The broad objectives of the Act are:

· Stronger powers in respect of the prevention and alleviation of

homelessness. 

· Provision of enhanced rights for tenants in the socially rented sector. e.g right of appeal

· The creation of a single regulatory framework covering housing across the socially rented sector.

· The conversion of Scottish Homes into a new executive agency.

· The updating of the system of grants available to private owners for

· improving and repairing their houses.

Specifically, the Act creates two new types of tenancy called the Scottish

Secure Tenancy and the Short Scottish Secure Tenancy. The improvement in tenants' rights and the implementation of better homelessness strategies will be of interest to those working with vulnerable adults.

ERC has a Homeless Advice and Assistance Officer  - currently Pauline Docherty.

6    REGULATION of CARE (SCOTLAND) ACT 2001

The Act came into force in April 2002.

Many people who use care services are vulnerable and may be living in care homes, sheltered housing, or supported accommodation. In the past, there has not been a unitary system to regulate and inspect these facilities, nor has there been effective regulation of the care work force as there is in other area such as nursing and teaching. The new Act seeks to address these issues.

Specific measures include:

· The creation of the Scottish Commission for the Regulation of Care, (The Care Commission) a national body to regulate care that takes into account the various interested parties including people who use services, providers and professional groups. The body will be responsible for a variety of care services including:

· Support services, including home and day care services.

· Care homes for adults and children.

· Nursing agencies.

· Housing support services.

· Secure accommodation for children.

· Care and welfare in boarding schools and school hostels.

· Care and welfare in accommodation for offenders.

· Early years and childcare services.

National care standards applicable to care services have been published and agencies should have regard to meeting the standards set out for the appropriate care group, in ensure they meet their responsibilities.

Workforce regulation will be introduced in social services. The Scottish Social Services Council will be required to establish codes of practice and registers of particular groups in the workforce.

The Scottish Social Services Council will regulate the education and training of social workers in an effort to raise standards and accessibility to training and education opportunities.

7   DISABILITY DISCRIMINATION ACT 1995

The Act makes it unlawful to discriminate against disabled persons in

connection with employment, the provision of goods, facilities, and services.

The Act also makes provision about the employment of disabled people and establishes a National Disability Council.

The definition of disability is wide and will affect a number of vulnerable adults.

Disability is defined as a physical or mental impairment that has, or has had, a substantial and long-term adverse affect on a person's ability to carry out normal day-to -day activities.

The Act makes it unlawful for service providers to discriminate against a

disabled person, and requires reasonable adjustments to practices and

environment where the existing situation makes it impossible or unreasonably difficult for disabled persons to make use of the service.

There are exceptions detailed in the Act where discrimination may be justified.

8    MISCELLANEOUS

Informal Voluntary Arrangements

Much of the management of vulnerable adults’ affairs is informal and therefore open to abuse. Such arrangements have sometimes been arrived at by co-operation between bank mangers and family members.

Negotiorum Gestio

Legally defined as 'the management of the affairs of one who is absent,

spontaneously undertaken without the person's knowledge and on the

presumption that he would, if aware of the circumstances, have given a

mandate for such interferences' (Bell)

‘Absence' includes absence of the mind due to mental incapacity.

The 'Gestor' has a duty to use the same degree of care as a prudent

person acting in relation to his/her own affairs. Provided such care is

taken, the Gestor incurs no liability for any loss resulting from his/her

actions. The Gestor is not entitled to remuneration, but can be

reimbursed for reasonable expenses.

A formal appointment would supersede the Gestor. The Gestor also

loses the right to act if the person in question regains capacity.

Department Of Work and Pension Appointees

There is little supervision of appointees, and this increases the potential for financial abuse. Where a person has claim to a pension or other benefit and is unable for any reason to collect the benefit or deal with it, there is a power for the Secretary of State to appoint another person (who may be a relative or friend) to act for the claimant. Application for such authority is made to the Department of Work and Pensions. No police or character checks are made to determine the suitability of the applicant. The Department of Work and Pensions may cancel the appointment if it appears that the appointee is acting improperly.

Criminal Offences

It is important to follow your organisation’s own procedures if you suspect a crime has been committed. These procedures should emphasize a need to preserve evidence and to involve the police at the earliest appropriate opportunity. If you are unsure if an action is a criminal offence, you must contact the Police for clarity and/or advice.

9
Criminal Injuries Compensation Scheme

The Criminal Injuries Compensation Scheme applies to all applications received by the Criminal Injuries Compensation Authority [CICA] on or after 1 April 1996.

Application forms and related guides are available from:

The Criminal Injuries Compensations Authority [CICA]

Tay House

300 Bath Street, Glasgow, G2 4JR

Telephone : 0141 331 2287

Forms are available for Personal Injury and Fatal Injury.

There is a time limit on applications and applications forms must be received by CICA no later than 2 years after the incident for which a claim is made, unless there is good reason for the delay.

If the person that the claim relates to lacks capacity then an application for an Intervention Order can be made under the Adults with Incapacity Act for another person to make a claim on the adult’s behalf.

10. Protection from Abuse [Scotland] Act 2001

The effect of the Act is to entitle any individual who has obtained, or who is applying for, an interdict against another individual for the purpose of providing protection from abuse to apply to the court to have a power of arrest attached to the interdict. This is regardless of whether the interdict is a matrimonial interdict or not.  

It is no longer necessary to demonstrate any particular personal relationship to the alleged abuser. The court simply has to be satisfied that granting the power is necessary to protect the applicant from the risk of abuse through a breach of the interdict. 

