ADULTS WITH INCAPACITY (SCOTLAND) ACT 2000

GUIDANCE IN RELATION TO INTERVENTIONS FOR ADULTS WHO LACK CAPACITY 

The provisions of the Act have brought many benefits to people who lack capacity and those who care for them.  The Principles are widely regarded as setting a demanding and appropriate foundation for work with people who lack capacity.  The Act has also established a range of statutory measures that can protect and promote their welfare.  Unfortunately the Act does not make clear when Welfare Guardianship or Intervention Orders should be sought.  This uncertainty has led to widely different practices throughout the Local Authorities within Scotland when consideration is being given to placing adults in residential/nursing home care.

Since the Act's implementation it has been the policy of some local authorities,  that procedures under AWI do not require to be invoked where an incapable adult is compliant and all involved in the network of care agree, that for the health a safety of the adult, 24 hour care within a residential environment is required.  Where an adult is not compliant, procedures under the Act must be followed.

In light of Sheriff Baird's ruling (Guardianship Order in the case of Mona McDougall or Muldoon AW 37/04 Glasgow Sheriff Court 18 January 2005) and the 'Bournewood ruling' it has been necessary to review ERC procedures. These procedures should be carried out in the interim until the Scottish Executive issue further guidance.

Where an adult is incapable, requires 24 hour care and IS NOT compliant:

This will, undoubtedly, require full MHO assessment in relation to AWI.  Referrals for this should be passed to Team Manager - Mental Health.

Where an adult is incapable, requires 24 hour care and IS compliant:

Provided the adult is compliant and all involved in their care are in agreement that a residential placement is required the policy of not seeking a Guardianship or Intervention order to move the adult is still in force.  However, additional safeguards must be taken.  It is essential that a formal review of the adult's circumstances is held.  The Care Manager will have responsibility for this.  The decision NOT to invoke AWI and the reasons for this decision must be clearly recorded in the minutes.  At such reviews an MHO must be present to ensure the principles of the Act are discussed and adhered to.  Where the Team Manager is an MHO and participating in the review there will be no necessity to arrange for a practising MHO to attend.
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